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INSURANCE BASICS FOR COMPANIES CONTRACTING TO
Buy GOODS OR SERVICES

This article attempts to set out some of the basic terms you might want to include in a contract
when you are purchasing goods or services from a supplier or contractor. This is not meant to be a com-
prehensive discussion of the role of insurance in contracts or all of the potential forms of coverage, en-
dorsements, and exclusions from coverage. Instead, our goal is to discuss some of the basic concepts we
look for when drafting and reviewing terms related to insurance in contracts involving the purchase of
goods or services. Below, we lay out a four-step process for considering what insurance terms you may
want to include in a contract with a seller/contractor.

Step 1 - Types of Policies

Commercial General Liability (CGL) Insurance: This form of policy provides broad coverage that
protects a business from claims based on personal injury or property damage arising from a variety of
causes, including persons injured on your premises, injuries or property damage due to your operations or
those of independent contractors you hire, and injuries or property damage arising from products you sell.
Another important feature of this kind of policy is that it provides coverage that will back up most kinds
of indemnities contractually agreed to by the insured. As a buyer, if you are going to require that a sup-
plier/contractor maintain some form of insurance coverage, this is probably the bare minimum coverage
you should require.

Automotive Liability Insurance: CGL insurance does not provide coverage for liabilities associated
with the operation of an automobile. If you have a supplier/contractor that will be operating automobiles
in connection with furnishing your goods or services, it is advisable to require that company to maintain
this kind of coverage for “all autos.”

Worker’s Compensation/Employer’s Liability Insurance: These forms of insurance provide coverage
for injuries suffered by the insured’s employees. Worker’s compensation insurance covers the em-
ployer’s insurance obligations under state worker’s compensation laws. Employer’s liability insurance
provides coverage for employee injuries falling outside of the worker’s compensation coverage. Most
states are going to have laws in place requiring that employers provide these kinds of coverage. Still, if
you are going to hire a contractor, you may want to require the contractor to carry these forms of cover-
age and state in the contract that the contractor has to provide you proof that it carries this insurance be-
fore starting work under the contract. This is particularly good advice if the contractor will be performing
work on your premises. Just because contractors are supposed to have this insurance under state law, it
does not mean that all of them do. Verifying that they have the required coverage should be part of your
due diligence when hiring a contractor.

Continued on page 2
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Environmental Impairment Liability Insurance (sometimes called Pollution Liability Insurance):
CGL and automotive liability policies contain broad exclusions for liability relating to pollution, and, even
when they do provide some coverage, it often excludes clean-up and remediation costs. In order to provide
coverage for this kind of risk, a separate form of coverage called environmental impairment liability insur-
ance is needed. As a buyer of goods, you might want to require this kind of coverage if the goods you are
buying pose a risk of exposing people or property to some hazardous substance. This could apply if the
goods themselves are potentially hazardous (e.g., toxic chemicals) or if the goods are something that could
be used to store or transport hazardous substances (e.g., railroad tank cars). More often, this kind of cover-
age is requested by a buyer when hiring a contractor to perform work on the buyer’s premises if the con-
tractor will be working near hazardous substances that are already on site, or if the contractor will be bring-
ing such substances on the buyer’s property. Many sellers and contractors do not routinely carry this kind
of insurance, so, if you demand that they obtain it, they may insist upon pushing some or all of the cost for
this coverage back to you in their pricing.

Professional Liability/Errors and Omissions Insurance: Professional liability or errors and omissions
insurance protects an insured from claims based on errors made in the performance of professional ser-
vices. Examples would include things like medical, legal, or engineering services. This kind of coverage
is meant to protect against financial losses, not personal injury or property damage, which would be cov-
ered by a CGL policy. If you are hiring a contractor to provide professional services, it would be wise to
require the contractor to maintain this form of coverage.

Builder’s Risk Insurance: This is a special form of property insurance that provides coverage for a build-
ing while it is under construction and protects against a wide range of risks. It is a good idea to require this

form of coverage anytime you hire a contractor to perform construction work on new or existing buildings.

Step 2 — Setting Appropriate Minimum Coverage Limits

In addition to making sure you contractually require the person or company selling you goods or
services to obtain and maintain the right forms of insurance, it is also important to specify appropriate
minimum coverage limits in your contract. There is no one-size-fits-all answer to what level of coverage
should be requested. You have to do your best to gauge the maximum amount of exposure you might en-
counter from the business relationship involved and balance that against what level of coverage you can
reasonably expect the seller/contractor to carry or purchase at your request. If you demand more coverage
than the seller/contractor normally carries, you may be hit with a price increase to cover the cost of any
additional insurance that has to be purchased.
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You should also keep in mind that liability policies usually have coverage limits that apply on a
per-occurrence basis and an aggregate basis. For example, a policy might have coverage limits of $1 mil-
lion per occurrence and $5 million in the aggregate. That means, if there is a $3 million liability associ-
ated with a single occurrence, the insurer will only pay $1 million, even though the aggregate limit is $5
million. If there were six claims of $1 million each, the insurer would pay $1 million on the first five, but
would not pay anything on the sixth, because the aggregate coverage limits would have been exhausted.
It is a good idea, when drafting a contract that requires the other party to obtain insurance, to specify the
minimum per-occurrence limits for the policy and the minimum aggregate limits.

Step 3 — Additional Terms to Consider

Additional Insured Endorsement: If you are going to require sellers/contractors to carry insurance, you
should also insist that they name you and your affiliated companies as additional insureds under those in-
surance policies. This is done through an additional insured endorsement, which provides the additional
insured many of the same rights under the insurance policies that the named insured (i.e., the seller/
contractor) has, including the ability to make a claim on the policy directly.

Primary and Non-Contributory: It can be beneficial to contractually require the seller/contractor to
make its insurance policies primary and non-contributory with respect to any insurance carried by your
company or any of its affiliates. This means, if there is a claim, the seller’s/contractor’s insurance has to
step in before your insurer, and your insurance only comes into play if the other party’s insurance cover-
age is exhausted. This helps protect your coverage limits and keeps you from having to make a claim that
could raise your premiums, unless there is a catastrophic loss.

Waiver of Subrogation: This waiver keeps the other party’s insurer from paying out a claim and then
coming after you to recover some or all of what it had to pay. This situation might arise if there is a situa-
tion where both you and the seller/contractor are partially at fault for a loss. These endorsements are rou-
tinely given without any real objection, and it is always smart to request one if you are going to touch on
the topic of insurance in your contract with a seller/contractor.

Exclusion Regarding Punitive Damages: Most insurance policies are going to exclude any coverage for
punitive damage awards. If you are awarded punitive damages against a seller/contractor, you want to
have some confidence that those damages will be paid. In some states, an insurer can waive this exclu-
sion. To take advantage of this option, your contract can state that, where allowed by applicable law, the
insurance policies of the seller/contractor will be endorsed to remove the exclusion for punitive damages.
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Step 4 - Evidence of Required Coverage

At a minimum, you should contractually require that the seller/contractor provide you with a cer-
tificate of insurance evidencing the insurance coverage and endorsements required under you contract, and
you should further require that the certificate be sent to you and approved before any goods or services are
provided. However, a certificate of insurance is not an insurance policy, and we have seen insurance
agents issue certificates that are inaccurate. In order to make sure the seller/contractor actually has the in-
surance that your contract requires, the best practice is to have a contract clause stating that you will be
provided a copy of the seller’s/contractor’s insurance policy upon request.

Insurance policies are usually long and wordy contracts with tons of exclusions, definitions, and
conditions. In general, they are a headache to read. Still, the only way you can be certain that the other
party has the required coverage is to read the policy and any applicable endorsements. For this reason, it is
a good idea to have at least one person in your company or who services your company that can be called
upon to read an insurance policy to verify coverage, if you have a high-risk relationship where you really
want to make sure the required coverage is in place.
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FEES & BURGESS, P.C., provides speakers, training programs, seminars, and webcasts for
various trade associations; business groups; and clients. For information regarding a program, contact
seminars@feesburgess.com.

NEWSLETTERS

FEES & BURGESS, P.C., also publishes F&B Quarterly Bytes, focusing on multiple practice
areas; and F&B SCM Memo, focusing on the supply chain management industry. To receive any of these
newsletters, please e-mail newsletters@feesburgess.com with your contact information.
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Allen L. Anderson
anderson@feesburgess.com
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Supply Chain Management Memo should not be construed as legal advice or a legal opinion on
any specific facts or circumstances. The contents are intended for general information purposes only.
Anyone needing specific legal advice should consult an attorney.

“No representation is made that the quality of legal services to be performed is greater than the quality of
legal services performed by other lawyers.”

© 2012 Fees & Burgess, P.C.
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